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DIRECTORS’ LIABILITY REFORM BILL 2022 
Second Reading 

Resumed from an earlier stage of the sitting. 
MR J.R. QUIGLEY (Butler — Attorney General) [4.17 pm] — in reply: As I was saying earlier in my reply, not 
finally but penultimately, the member for Swan Hills reflected on the vital role that directors play in driving the social 
licence and strategic directions of corporations, and on the B20 business summit. Finally, the member for Kalamunda 
commented on the Directors’ Liability Reform Bill 2022’s intention to limit and standardise the imposition of derivative 
liability across the Western Australian statute book, and explained the differences between the different types of 
derivative liability that the bill seeks to impose. I thank the member for Kalamunda for his support of the bill. 
As I mentioned in my second reading speech, this is not a standalone bill. It is quite technical in nature and will amend 
69 separate acts. It will insert three template directors’ liability provisions into the Criminal Code, in accordance 
with Australia’s national partnership agreement. 

I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

[Leave denied to proceed forthwith to third reading.] 

Consideration in Detail 

Clause 1: Short title — 

Mr R.S. LOVE: The short title of the act will be the Directors’ Liability Reform Act 2022, yet the concept of 
officers rather than directors is introduced throughout most of the bill. I am wondering why that is not reflected in 
the title. 

Mr J.R. QUIGLEY: It is important that the long title reflects the content of the bill. The long title has been chosen 
to best reflect the content of the bill. It is intended to explain the effects of the key commonwealth Corporations Act 
definition of “officer” in the proposed amendment to section 30 of the Criminal Code. It would have been possible 
to adopt a different approach and include in the long title “officers of bodies corporate”; however, there is a risk that 
this could be interpreted narrowly to include only directors or secretaries, whereas the Corporations Act definition 
that will be adopted by the bill is much broader and includes a range of persons involved in the management of 
a body corporate. It is not considered that the amendments in the bill will cause confusion once it is passed, 
given that the provisions to be included in the Criminal Code make it clear that they will relate to officers rather 
than solely to directors.  

It is noted that the new chapter 6 that the bill will insert into the Criminal Code is titled “Criminal liability of officers 
of bodies corporate”. In addition, new sections to be introduced into other acts that will be amended by the bill will 
have the heading “Liability of officers for offence by body corporate”. Although this bill refers to directors’ liability, 
the actual acts that will be affected by the amendments refer to officers. 

Mr R.S. LOVE: With the Attorney General’s indulgence, because the debate on clause 1, “Short title”, is sometimes 
an opportunity to talk about the provisions of the bill a bit more widely, could the Attorney General explain whether 
these provisions will be retrospective? For example, if a practice has occurred in the past under a particular regime 
and is now highlighted, will these proposed changes have a retrospective nature? 

Mr J.R. QUIGLEY: The bill has been drafted with staged commencement clauses for acts that have yet to 
commence operation. This arrangement will negate the need for transitional arrangements and will ensure that there 
is no gap in liability for officers of bodies corporate. In respect of acts that have happened in the past, under the 
Criminal Code, derivative liability will be specified for those particular pieces of legislation. Transitional provisions 
were not considered necessary, as the law that will apply to each of the offences that will be effected by the bill 
will be the law that was in place when the offence was committed. The bill will not be retrospective in that regard, 
but we will not have transitional provisions going forward. 

Clause put and passed. 

Clause 2: Commencement — 

Mr R.S. LOVE: This clause refers to commencement dates. The Attorney General has just spoken about the effect 
of commencement and whether an act would be liable to be under one regime or under the new regime, although one 
could imagine that there might be a continuing act, and that would make it more difficult to understand. Regardless 
of that, I will leave that to the Attorney General to go into. Clause 2(h) states — 
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section 79 — 

(i) if the TAB (Disposal) Act 2019 section 99 comes into operation … 

Will this still be required, given that the government has announced that it no longer intends to dispose of the 
TAB? Would the Attorney General consider deleting this proposed provision now that the government has made 
that decision? 

Mr J.R. QUIGLEY: The decision to abandon the sale of the TAB was made by the executive, given that the intended 
purchaser, Betr, could not meet its contractual financial obligations. That act is still on the statute book. Therefore, 
this provision is still required, because we need to cover everything that is on the statute book. Although the 
executive has made an announcement about a previous intended sale, it still could happen. We need to cover the 
statute book as it is. 

Clause put and passed. 
Clause 3: Further provisions relating to commencement — 
Mr J.R. QUIGLEY: I move — 

Page 4, after line 2 — To insert — 
(2A) Despite section 2(i), if the Emergency Management Amendment (Temporary COVID-19 

Provisions) Act 2022 section 30 comes into operation on or before commencement day, 
section 53A of this Act — 

(a) does not come into operation; and 
(b) is deleted. 

Mr R.S. LOVE: For the benefit of the chamber, given that there is no explanation in the explanatory memorandum 
for this amendment, can the Attorney General explain why it is necessary? 
Mr J.R. QUIGLEY: The amendment is required due to the recent passage of the Emergency Management 
Amendment (Temporary COVID-19 Provisions) Act 2022, which has created a new offence in the Emergency 
Management Act 2005 that merits the application of derivative liability. The new provisions that are relevant to 
that offence are contained in part 6A of the Emergency Management Act 2005. Part 6A is time limited and will be 
deleted on 3 November 2024. In the event that part 6A is deleted before the amendment contained in division 20 
of this bill can be commenced, proposed section 3(2A) will operate to delete the amendment in division 20 as it 
will no longer be relevant. It should be considered in relation to the second amendment, which introduces new 
clause 53A. I will wait until I move that amendment to come back to this explanation, which will be when we deal 
with new clause 53A. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 4 put and passed. 
Clause 5: Part I Chapter 6 inserted — 
Mr R.S. LOVE: Clause 5 inserts chapter 6, “Criminal liability of officers of bodies corporate”. I am looking at 
proposed section 38, “Term used: officer”, which states — 

In this Chapter — 
officer, in relation to a body corporate, has the meaning given in the Corporations Act 2001 
(Commonwealth) section 9. 

I asked this question at clause 1 as well. Can the Attorney General explain the difference with the insertion of “officer” 
as opposed to “director”? 
Mr J.R. QUIGLEY: The bill will apply to officers of bodies corporate and adopts the definition in section 9 of 
the Corporations Act, which the member just referred to. Section 9 essentially contains three broad definitions of 
“officer”, and all three definitions will be captured by proposed section 38 of the Criminal Code. Firstly, it is an 
officer of a corporation as defined in the Corporations Act but not a corporate collective investment vehicle; secondly, 
a corporate collective investment vehicle; or, thirdly, another type of body corporate that is neither a corporation 
as defined in the act nor an individual. 
Under the key definition that applies to officers of most corporations, an officer of a corporation, other than a CCIV, 
means — 

(a) a director or secretary of the corporation; or 
(b) a person: 
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(i) who makes, or participates in making, decisions that affect the whole, or a substantial part, of 
the business of the corporation; or  

(ii) who has the capacity to affect significantly the corporation’s financial standing; or 
(iii) in accordance with whose instructions or wishes the directors of the corporation are accustomed to 

act (excluding advice given by the person in the proper performance of functions attaching to the 
person’s professional capacity or their business relationship with the directors of the corporation) — 

For example, lawyers — 
(c) a receiver, or receiver and manager, of the property of the corporation; or 
(d) an administrator of the corporation; or 
(e) an administrator of a deed of company arrangement executed by the corporation; or  

It also means a restructuring practitioner for the corporation, or a restructuring practitioner for a restructuring plan 
made by the corporation. 
The definition continues — 

(f) a liquidator of the corporation; or 

(g) a trustee or other person administering a compromise or arrangement made between the corporation 
and someone else. 

This definition is not limited to persons acting in formal offices, such as directors or secretaries. It is all those 
persons who have sway over the decision-making of the corporation. The term “officer” was chosen over “director” 
in order to include persons who may not be on the board of directors but are substantially involved in the management 
of the board of a body corporate. Other jurisdictions have chosen different terms such as “executive officer”. 
However, this approach was not taken because it departs from the Corporations Act. It will capture all those people 
like a chief financial officer or a chief executive officer who is not a director or secretary but who has direct sway 
over the decisions and conduct of the corporation. 

Mr R.S. LOVE: The Attorney General outlined a wide range of people who will be officers, as defined in the 
Corporations Act, but this provision refers to their liability for decisions made and the various forms of that 
liability. Given that some of those people have a direct role in the decisions of the corporation and some have an 
indirect role and some have an executive function, like the executive officers and managers et cetera, how can we 
successfully lump them all into one group with the same level of liability when they do not have the same ability 
to influence decisions or general responsibility for the day-to-day conduct of the organisation? 

Mr J.R. QUIGLEY: As I said in the second reading speech, it gets back to taking all reasonable steps. If the 
executive officer were to advise the board not to do something, the executive officer would be taking what reasonable 
steps he could to sway the decision of the corporation. He might be overruled by the board, and the board does not 
take all reasonable steps. It is a question of whether the officer was in the position to influence the conduct of the 
body corporate. The chief executive officer who might, as I said, advise or urge the board not to do something and 
has put a memorandum to the board at a board meeting has taken all reasonable steps, so he or she would not be 
the one who ultimately made the call. Do not forget that this is to do with derivative liability, whereby the corporation 
commits an offence and it is about who should be held liable as well. If the chief executive officer has taken all 
reasonable steps to get the corporation to not offend, they will have available to them one of the template defences 
that we are putting into the Criminal Code. 

Mr R.S. LOVE: I turn to proposed section 39, “Officer liability for corporate offence: onus on prosecution to prove 
reasonable steps not taken”. There are three separate types of liability or test mentioned in proposed section 39. How 
many of the many acts that will be amended by this bill will be affected by this provision in proposed section 39? 

Mr J.R. QUIGLEY: Each of the acts affected adopts one of the particular derivative liability provisions. I have 
to say that the 69 acts are affected only by proposed subsections (2) and (3) thus far. Let us look at proposed 
subsection (1), which states — 

This section applies to an offence if a provision of this Code, or of another written law, expressly provides 
that it applies to the offence. 

Proposed subsection (2) reads — 

If a body corporate is guilty of an offence to which this section applies, an officer of the body corporate 
is also guilty … 

That is the derivative. Proposed subsection (3) states — 
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In determining whether things done or omitted to be done by the officer constitute reasonable steps, 
a court must have regard to — 

(a) what the officer knew, or ought to have known … 

(b) whether the officer was in a position to influence the conduct of the body corporate in relation 
to the commission of the offence; and 

(c)  any other relevant matter. 

In a moment, I will go through the 69 different pieces of legislation. There are 41 type 1 situations. We cannot find 
any necessity for type 2 at the moment. For type 3, we have the Criminal Law (Unlawful Consorting and Prohibited 
Insignia) Act, in which it is throwing the onus of proof —did I say 41 earlier? Sorry. Type 1 has 41 pieces of 
legislation affected in the list. Type 2 has no pieces of legislation presently listed. For type 3, in which the onus of 
proof is thrown onto the defence to demonstrate that they have taken all steps to abate the offence, there is the 
Criminal Law (Unlawful Consorting and Prohibited Insignia) Act, under which the company officer has to prove 
that they took all reasonable steps; the Contaminated Sites Act; the Emergency Management Act; the Environmental 
Protection Act; the Fair Trading Act; the Food Act; the Medicines and Poisons Act; the Public Health Act; the 
Road Traffic (Vehicles) Act, under which the officer would have to prove that they took all reasonable steps to abate 
the offence; the Tobacco Products Control Act; and the Waste Avoidance and Resource Recovery Act. Like in the 
food and poisons acts, it is matter of public policy that the person has to prove that they have taken all reasonable 
steps to avoid the offence, rather than the prosecution showing that they failed to take all reasonable steps. 
Mr R.S. LOVE: The Attorney General has indicated that proposed section 40 will not affect any particular act of 
the 69 acts to be amended today. If that proof is so rare that it will not be reflected in any of our statutes, why is it 
necessary for it to be included? 
Mr J.R. QUIGLEY: As a part of the director liability reform project, COAG identified three acceptable forms of 
derivative liability for officers of bodies corporate—type 1, type 2 and type 3. These are embodied in proposed 
sections 39, 40 and 41 respectively. Given type 2 liability was deemed acceptable, it is considered appropriate to 
include proposed section 40 in the Criminal Code so it can be used in the future if necessary. This approach was 
also taken in the former Liberal government’s 2015 bill. 
Mr R.S. LOVE: I wonder whether the Attorney General could explain proposed section 42, “Further provisions 
relating to criminal liability of officers of bodies corporate”, as I am struggling to understand the import of proposed 
subsection (4), especially the definitions contained in (4)(b). Could the Attorney General explain what that will achieve? 
Mr J.R. QUIGLEY: Proposed section 42(4) provides — 

If an officer of a body corporate who is charged with an offence in accordance with section 39, 40 or 41 … 
That is, the officer is charged with derivative liability. We should not forget that this is derivative liability for an 
offence by a body corporate. To charge an officer with derivative liability, the corporation itself will not have to 
be convicted or charged. Therefore, the officer should have the same defences as though the corporation were charged, 
but the onus of proving the defence will be on the officer. The officer will come along and be charged with derivative 
liability under proposed section 39. He will say, “Aha! How can I be guilty under derivative liability because the 
corporation itself could never have been convicted?” If he or she runs that defence, the officer will have the onus 
of proving the defence, and the standard of proof required is the standard that would apply to a body corporate for 
the defence and evidentiary standard. 
Mr R.S. LOVE: Proposed section 43, “Penalties”, reads in part — 

(2) The maximum penalty for the offence if committed by an officer of a body corporate is one-fifth of 
the maximum penalty that could be imposed on the body corporate. 

I wonder why the figure of one-fifth is appropriate. 
Mr J.R. QUIGLEY: If the officer is found guilty, the penalty will apply to them even if the body corporate is 
guilty of the primary offence. The corporation will be guilty of the primary offence, and the officer will be convicted 
under derivative liability. As a matter of general principle, corporations, with their vast sums, are subject to higher 
penalties than individuals. A body corporate is generally subject to a penalty that is five times higher than any 
individual penalty, according to section 40(5) of the Sentencing Act 1995. Proposed section 43 of the Criminal Code 
will provide for situations in which an offence provides a specified penalty only for a body corporate and does not 
provide a specified penalty for an individual. Reflecting section 40(5) of the Sentencing Act 1995, it will be one-fifth. 
Clause put and passed. 
Clauses 6 and 7 put and passed. 
Clause 8: Sections 263 to 265 replaced — 
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Mr R.S. LOVE: Clause 8 is one of the amendments to the Aboriginal Cultural Heritage Act 2021. A range of 
changes will be made to the act, which quite recently went through Parliament. I wonder why the principles of this 
bill, which had already been accepted by COAG, were not reflected in the Aboriginal Cultural Heritage Act 2021, 
which is such new legislation. There is also other recent legislation, such as the Criminal Law (Unlawful Consorting 
and Prohibited Insignia) Act 2021, the Heritage Act 2018 and the Transport (Road Passenger Services) Act 2018. 
Why were the principles not incorporated in those acts, when they were bills, given that COAG had already put 
forward the principles that should be reflected? 
Mr J.R. QUIGLEY: This bill will amend 69 pieces of legislation in Western Australia. Some of them have not 
yet been proclaimed but are likely to be proclaimed in the near future, and others require subsidiary legislation to 
be drafted to give effect to some of the amendments. It is intended that some of the acts that the bill proposes to 
amend will themselves be replaced or amended in the future, such as the Aboriginal Heritage Act 1972. It would 
have been possible to leave these acts as is for the time being, but the bill instead seeks to amend the statute book 
as it currently stands to best achieve consistent directors’ liability provisions across Western Australian legislation, 
as required by COAG principles. For these reasons, the Parliamentary Counsel’s Office advised that the bill needed 
to be drafted with specific commencement provisions for the acts affected in this way. Parliamentary counsel was 
generally aware of the new acts and their formation and wanted to draft this bill to cover the field. 
Clause put and passed. 
Clauses 9 to 52 put and passed. 
Clause 53: Act amended — 
Mr R.S. LOVE: I had a question on this, but I think the Attorney General adequately explained this in his second 
reading summation. I am comfortable with the explanation he gave and I take the point that he has an amendment. 
Clause put and passed. 
New clause 53A — 
Mr J.R. QUIGLEY: I move — 

Page 26, after line 8 — To insert — 
53A. Section 77X amended 

After section 77X(1)(f) insert: 
(fa) section 98(2) is to be read as if a reference to a direction given under section 

47(1), 71(1) or 75(1) included a reference to a direction given under section 
77O(1); 

I have moved that new clause 53A be inserted into the bill to provide for section 98 of the Emergency Management 
Act—that is, the directors’ liability provision—to be modified so that it will refer to section 77O(1). This will 
ensure that type 3 derivative liability, as set out in proposed section 41 of the Criminal Code will apply. That is the 
reverse onus of proof. 
By way of explanation, the bill will impose derivative liability for certain offences in the Emergency Management 
Act 2005 by including a reference to proposed section 41 of the Criminal Code in section 98 of the Emergency 
Management Act. This will be achieved by inserting a table into section 98 of the Emergency Management Act 
that specifies the offence provisions to which the liability will apply. The bill also proposes to apply section 39 of the 
Criminal Code to one offence in the Emergency Management Act—that is, section 95 of the EMA. That is when 
the prosecution itself has to prove that all reasonable steps were not taken. With regard to the offences to which 
proposed section 41 of the Criminal Code will apply—that is, the reverse onus—the table in division 20 of the bill 
currently refers to section 86(1) of the Emergency Management Act, which applies to a direction given under the 
following provisions: section 47(1), a direction from a local government to take specified measures in respect 
of vegetation or premises on land in a cyclone area; section 71(1), a direction from the police to close a place 
for the purpose of emergency management during an emergency situation or state of emergency; and section 75(1), 
a direction given by an authorised officer for emergency management purposes who is exercising the general 
powers during a state of emergency. 
The Emergency Management Amendment (Temporary COVID-19 Provisions) Act 2022 inserted a new provision, 
section 77O, in the Emergency Management Act. Section 77O(1) deals with the powers of officers to direct the 
closure of places for the purposes of managing COVID-19. Noncompliance with a direction under section 77O is 
an offence. The Department of Fire and Emergency Services advises that directions under that section are to be treated 
in the same way as directions under section 77(1) in respect of liability of the officers of a body corporate. In other 
words, they have to show they took all reasonable steps to comply with those directions. 
New clause put and passed. 
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Clauses 54 to 168 put and passed. 
Title put and passed. 
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